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CONFIDENTIAL BRIEF IN SUPPORT OF RESPONDENT’S APPEAL:  

SUBMITTED TO THE COMMISSION ON BEHAVIORAL HEALTH  

WITH REQUEST TO SET ASIDE THE DECISION AND ORDER ISSUED BY THE 

 NEVADA STATE BOARD OF DRUG ALCOHOL & GAMBLING COUNSELORS 

 AGAINST MR. KIPPER HORTON 

IN ITS FINDINGS OF FACT & CONCLUSIONS OF LAW 

ON OR ABOUT DECEMBER 18, 2018 

(Hearing - November 30, 2018) 

 

Dear Commissioners: 

 Thank you in advance for your time and consideration in this matter.  It is our 
understanding that this is the first appeal to come before you pursuant to NRS 641C.800 and we 
very much appreciate the opportunity for your confidential review and investigation into the 
Decision and Order for Disciplinary Action recently issued against the Respondent, Mr. Kipper 
Horton (“Respondent”) by the Nevada State Board of Drug, Alcohol & Gambling Counselors 
(“Board”).  

According to NRS 641C.800, upon receipt of an appeal from the aggrieved party, the 
Commission shall investigate any disciplinary action imposed by the Board. While the 
Commission is to “presume that the action of the Board was proper and shall not substitute its 
judgment for that of the Board concerning the weight of evidence on a question of fact;” the 
Commission may order the Board to set aside the Board’s action if it finds that the Board’s action: 
(a) Violates constitutional or statutory provisions; (b) Exceeds the statutory authority of the 
agency; (c) Was made upon unlawful procedure; (d) Is affected by other error of law; (e) Is 
clearly erroneous in view of the reliable, probative and substantial evidence on the whole record; 
or (f) Is arbitrary or capricious or characterized by abuse of discretion. (See, NRS 641C.800, 
attached as Exhibit A.) 

The facts in this case are not, and never were, in dispute; the Respondent admitted to each 
of the facts found by the Board in his initial and ongoing responses before this matter was noticed 
for hearing. Specifically, the Respondent admitted, and the Board found that:  

1. Respondent teaches a substance abuse course at Truckee Meadows Community 
College; 

2. During the course, Respondent showed videos to the students enrolled in the 
course of Respondent’s participation in a certification course for ketamine 
therapy; and 

3. Respondent, through the videos, articulated the effects of ketamine to his students. 

In other words, he took a class and taught his class about what he learned in that class. 
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Background: 

To clarify, the Board acknowledged that Respondent was dually licensed as a Drug and 
Alcohol Counselor and as a Marriage and Family Therapist. The Respondent was also a Professor 
who taught a general elective class on substance abuse at the community college.  The Professor’s 
drug and alcohol counselor license was not required or used for the purpose of teaching this class; 
nor did his license grant him any authority to teach this class.  At all times in question, the 
Respondent (aka, “Professor”) was teaching students from all sorts of degree plans about 
substances and their use; he was not counseling or providing therapy to clients.  This fact was 
fully understood prior to, during and up until the conclusion of the hearing. There simply was no 
confusion about the fact that he was teaching students, not counseling clients.  

Yet, immediately following its public deliberation and finding of the facts, the Board went 
on to make its one and only conclusion of law which, specifically and erroneously referred to the 
Respondent’s actions as “telling a client” in an unveiled attempt to bridge the gap from one 
jurisdiction to another…confusing teaching with providing therapy…presumably, in order to 
justify taking action against a respondent who was not providing therapy or using his license at the 
time in question.  Throughout its deliberations, the Board was watchful not to confuse students 
with clients; until it came time to apply the relevant law(s) to the very specific facts they had 
carefully found to be true just a few minutes earlier.  

Upon closer review, this conclusion is full of untruths, mischaracterizations and misleading 
statements.  Rather than acknowledging that the Board’s findings actually amounted to factual 
innocence which, should have resulted in a dismissal or matter closure; the Board’s conclusion 
blatantly twisted the underlying facts to extend it’s jurisdiction from where it had the authority to 
regulate counselor-client relationships and activities; overreaching into a classroom where the 
Board did not have any authority to dictate what is taken or taught in  college setting.  

The evidence clearly and undisputedly demonstrated that the Professor attended a 4-day 
certification course on ketamine therapy. ALL attendees were administered the same two doses of 
ketamine in a controlled setting for educational purposes.  One day, half of the attendees received 
a single dose of ketamine while the remaining half took notes on what they observed; then they 
would all switch the following day.  The attendees observed for two days and received a dose on 
the other two days in order to allow everyone to have the experience of observing the 
administration of Ketamine by two methods or routes. All attendees consented to these procedures, 
they were closely monitored and medically cleared by a physician prior to being released each day.   

Hundreds of providers have taken this program and NONE of them have ever reported 
being questioned or subjected to disciplinary action for teaching or attending this course.  Anyone 
with experience in dealing with drug and alcohol abuse would certainly understand the difference 
between being administered medication in an educational setting and “using drugs” for illicit, 
unethical or illegal purposes.  Yet, while deliberating on the evidence, one Board Member equated 
this controlled setting with habitual or reckless substance use by stating, “just because I want to 
know about alcohol, doesn’t mean I’m going to drink so much of it that I become an alcoholic or 
experience the effect…”   
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Another Board Member, discussed that it was his choice to attend this course and, told the 
Professor, “… you're a free agent to determine that, you did or you didn’t have to do it.  Um, I'm 
not sure about pulling your licensure as a result of that.”  This Board Member continued by 
discussing issues which were not presented in evidence stating, “I do think though that, maybe 
there were kids in your class who were impressionable, um, maybe they thought, well, maybe I 
can go out and get that on the street and try it because, you know, that, it is available and kids do 
do it and it does make a difference, um, but maybe not.  Maybe they learned from your experience 
and thought oh well, you know, maybe this is a drug of the future.”   

These comments were mere self-reflection into the what-if-maybe realm of possibilities 
and were completely inconsistent with the evidence presented during the hearing. However, she 
did complete her thought by stating, “I mean I don't know but, um, the board regulates practice not 
people and somehow I feel like we're doing that today.  We're regulating people.”  

‘Regulating people’ was the phrase our expert, Debra Scott, MSN, RN, FRE, former 
Executive Director to the Nevada State Board of Nursing, Member for the National Counsel of 
State Boards of Nursing, current educator and Mental Health Nurse Practitioner, used when she 
was trying to explain that the Board’s authority was limited to the Practice Act for Drug and 
Alcohol Counseling under NRS and NAC 641C which, by definition, involved the practice of 
providing “therapy to clients;” not, teaching in a classroom.   

The one Conclusion of Law for this case in its entirety states:   

“By teaching students about the use of drugs, including ketamine, as therapeutic 
agents and/or using them himself and/or telling a client about his use of drugs, Respondent 
has failed to maintain integrity in their professional and personal relationships and activities 
in violation of Principle III-2 of the NAADAC Code of Ethics, which is a violation of Section 
1 of LCB File No. R069-17.  This is grounds for discipline pursuant to NRS 641C.700(4) 
and/or (7).”                                                               

In this solitary legal conclusion, the Board not only misstated and/or mischaracterized the 
facts it had just found to be true; it also grossly misused the term, “integrity” and referred to statutes 
which were not even discussed by the Board and/or were entirely irrelevant.   

Integrity is generally defined, as “the quality of being honest and having strong moral 
principles, moral uprightness.” It was explained that, as a condition for granting his approval for 
time off to attend the program on Ketamine Assisted Therapy, the Professor’s supervisor requested 
that he create video summaries for his class each night in order to provide his students with 
additional but optional educational opportunities in his absence.  He was to teach them about what 
he was learning in his seminar for their mutual benefit (See one, do one, teach one). In doing so, 
he was honest and matter-of-fact about what he had learned and/or experienced and there were no 
recordings of any actual administrations or effects in real time; all videos were made hours after 
being medically cleared and released.  

In other words, while sharing the information which he learned with his students as he was 
instructed to do, he did so with integrity.  And, although the videos were no longer available by 
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the time the hearing took place, those videos were reviewed and approved by his superiors at the 
college when they first learned of the Complaints in this case.   

The facts in this case do not amount to a violation of Principle III-2 of the NAADAC Code 
of Ethics which states, “Addiction Professionals shall conduct themselves with integrity. Providers 
aspire to maintain integrity in their professional and personal relationships and activities. 
Regardless of medium, Providers shall communicate to clients, peers, and the public honestly, 
accurately, and appropriately.”  The Professor was extremely honest and accurate while 
described what he learned and/or experienced in the daily sessions while creating his video 
summaries late each night.  The videos and his course content, in general, were reviewed by his 
supervisor and the Department Chair at the College and all were deemed to be appropriate and the 
matter was closed without any further action.  There was no evidence to suggest that he lied or 
lacked integrity in any statement he made, whatsoever. 

 There is absolutely no language which would give notice to any licensee that this or any 
other section of this Code could be used to stretch beyond the scope of practice for a counselor 
into the classroom and take formal and permanent disciplinary action against a professor who was 
within his rights to enjoy the freedom of education and freedom of speech; especially, when he 
was cleared of any wrong-doing by his employing educational institution.   

The proposed change in legislation to adopt the NAADAC Code of Ethics under Section 1 
of LCB File No. R069-17 specifically limited the scope of this national multi-disciplinary ethics 
code to the “practice” of drug and alcohol counselors, gambling counselors and interns by stating 
the following: “A REGULATION relating to counselors for alcohol, drug and gambling 
addictions; adopting by reference the NAADAC/NCC AP Code of Ethics; revising provisions 
relating to the provision of services at a treatment agency by a certified alcohol and drug abuse 
counselor intern, certified clinical alcohol and drug abuse counselor intern or certified problem 
gambling counselor intern; revising provisions relating to the supervision of a certified alcohol and 
drug abuse counselor intern; and providing other matters properly relating thereto.” 

This Code does NOT expand the Practice Act to include all life activities engaged in by a 
Licensed Drug and Alcohol Counselor simply because he has a License.  And, even if it did (which 
would be a significant breach of established LCB protocols and authority for a Board to do without 
proper notice under NRS 233B), this newly adopted ethics code provides contradicting language 
in support of seeking and providing continuing education to enhance one’s own knowledge and 
the profession as a whole but, says nothing about refraining from education which may or may not 
involve the ingestion of a medication or controlled substance.     

Principle III-17 of the NAADAC Code of Ethics on Continuing Education states, 
“Addiction Professionals shall pursue and engage in continuing education and professional 
development opportunities in order to maintain and enhance knowledge of research-based 
scientific developments within the profession. Providers shall learn and utilize new 
procedures relevant to the clients they are working with. Providers shall remain informed 
regarding best practices for working with diverse populations.”   

Patients come in all shapes and sizes, with all sorts of co-morbidities.  As a Licensed Drug 
and Alcohol Counselor and Marriage and Family Therapist, he had an ethical duty to pursue and 
engage in continuing education and, while the Board may not have chosen to take this course, 
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and/or they may not have liked the fact that the subject of this course was the controversial, it was 
not unethical or against any express rules or regulations for him to participate in this course and 
he believed it was not only his right but, his ethical duty to be as informed as possible on the 
subject; like many before him.   

Furthermore, Section III- 22 of the Code on Multidisciplinary Care states, “Addiction 
Professionals shall work to educate medical professionals about substance use disorders, the 
need for primary treatment of these disorders, and the need to limit the use of mood altering 
chemicals for persons in recovery.”   

Ketamine use is on the rise and there is a real possibility that patients will present with 
either a history of use or the current use of Ketamine. The Professor followed his ethical 
responsibilities by not only educating himself but, by sharing this education with other potential 
providers of all kinds.   By attending this certification program and teaching others about what he 
learned in a medically controlled clinical setting about ketamine, a widely misunderstood drug, he 
was not only fulfilling his duties as a professor who was specifically asked to create video 
summaries about the program he attended; but, also as an educator for future healthcare providers 
who were interested in learning about substances and their abuse.   

Most importantly, Section III-30 of the Code on Advocacy states, “Addiction 
Professionals are aware of society’s prejudice and stigma towards people with substance use 
disorders, and willingly engage in the legislative process, educational institutions, and public 
forums to educate people about addictive disorders and advocate for opportunities and 
choices for our clients.”  Failing to educate oneself limits the ability to inform and advocate for 
others and advocacy is an essential role for any healthcare provider. 

The Board’s reference to the word “integrity” in the Code of Ethics, Section III-2 was the 
one and only citation Board Counsel and/or Board Staff ever presented as a basis to prosecute 
this case when we repeatedly asked for a more definite statement and/or explanation as to why 
this matter was moving forward with a hearing. However, even if a lack of integrity had been 
established, none of the facts discussed, alleged or proven had anything to do with NRS 
641.700(4) “Professional incompetence,” or NRS 641.700(7) “Engaging in behavior that is 
contrary to the ethical standards as set forth in the regulations of the Board.”   

The Professor’s competency as a drug and alcohol counselor or supervisor of interns was 
never called into question.  Educating oneself in a controlled and isolated situation and then 
educating others about what one has learned has never been, and should never be, an activity 
anyone would expect to be disciplined for (unless otherwise prohibited to do so). The codes, 
statutes and regulations referenced by the Board in its Notice of Complaint and Investigation; 
Notice of Complaint and Hearing, and in its Findings of Facts and Conclusions of Law were 
completely void of any valid reference to an established fact which would reasonably give anyone 
notice of a possible infraction while he was exercising his freedom of education and freedom of 
speech in the classroom.  

Over numerous objections to the Notice of Complaint and Hearing and Motions to Dismiss 
this case for lack of jurisdiction; failure to state a claim which would give rise to disciplinary action 
against the respondent’s license, as well as the erroneous interpretation and/or application of the 
recently adopted ethics code, Board Counsel proceeded with the prosecution of this case knowing 
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that there was no real basis for doing so and the Board proceeded with a full hearing after 
erroneously ruling in favor of itself and against the Respondent in almost every raised objection.   

However, despite all of our ignored objections; the Board still concluded by finding the 
very facts the Respondent had already admitted to…facts which should never have resulted in the 
risk, expense or emotional distress of a hearing let alone lead to such an erroneous outcome of 
taking the completely unwarranted and unexpected extreme (arbitrary and capricious) disciplinary 
action of suspending his license for a minimum of one year and by assessing the costs of an 
unnecessary hearing which resulted in the same findings of fact which had already been admitted 
to long before and during the hearing…Facts which should have resulted in a dismissal or matter 
closure.   

 Licensees are generally aware that they may be subject to disciplinary action for a 
specified number of reasons; including the habitual use of controlled substances or use which 
impairs one’s ability to practice safely, criminal convictions, fraudulent applications, to name a 
few pursuant to the Practice Act for Drug and Alcohol Counselors codified in NRS and NAC 
641C.  The Code of Ethics adopted specifies additional situations in which a licensee might be 
subject to disciplinary action (without proper notice or public discussion of this expansion).  
However, none of the language in any statute cited mentions the prohibition to taking a course or 
teaching others about what they learned in that course, with or without the administration of 
medication by a physician for educational purposes.   

The Board and its Order in this case violated Respondent’s due process rights, property 
rights and First Amendment rights under the US Constitution, NRS 233B, NRS 641C, NAC 641C, 
NRS 622 and NRS 622A as well as the NAADAC Code of Ethics by pursuing false charges at a 
hearing instead of closing the matter upon review of the provable facts; by over-ruling appropriate 
objections in favor of itself, by mischaracterizing the findings of facts to create a basis for action 
where there was none, by imposing disciplinary action against a licensee who was acting within 
his rights to educate himself and others while acting legally, ethically and morally outside the 
Board’s jurisdiction and not engaging in the well-defined practice of drug and alcohol counseling 
(See, NAC 641C.052).   

The Board’s order exceeded the Board’s authority by taking action against a person acting 
within his rights while NOT engaging in the practice of drug and alcohol counseling with a client.  
This order was also made upon unlawful procedure(s) by interpreting the recently adopted ethics 
code in a manner which would serve (or knowingly adopting it with the intent to) pierce the 
Board’s limited authority to regulate the practice of drug and alcohol counseling. The Board was 
misguided and/or was directly affected by other errors of law when it relied on the assumptions 
presented by Board Counsel and/or Board Staff in their Notice of Complaint and Hearing with 
proposed language which did not actually provide factual basis for the Conclusions of Law reached 
by the Board.  The Board’s order was clearly erroneous on its face as the findings of facts do not 
match the application of facts to the statutes cited as a basis for disciplinary action.  Educating 
students is not providing therapy to clients and no one ever alleged that the Respondent was 
incompetent in doing either one. Furthermore, the Respondent has always acted with integrity 
providing honest, factual information to his clients, colleagues, students, employers and to the 
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Board; even while being subjected to a hearing based on facts he already admitted to and agreed 
with; only to have those facts twisted and misapplied to irrelevant statutes to create a conclusion 
of law which would arbitrarily and capriciously allow for the suspension of his license.   

At all times, the Respondent/Professor in this case maintained his integrity and his ethical 
and moral mission to serve others by learning and providing as much education on any given 
subject as possible.  However, it is the Board’s apparent abuse of discretion which lacked integrity 
in this case, not the Respondent and as mentioned previously, we sincerely appreciate this 
Commission’s review and investigation into this matter for so many reasons...all of which are 
provided in sections NRS. 641C.800 (a) through (f).   

It is with sincere disappointment that we come to you with the humble request for review 
of this matter and we pray that you will determine that the Board’s Findings of Facts did not 
support its Conclusion of Law in this case and that the Board’s Decision and Order to Suspend the 
Respondent’s License and assess thousands in costs should be set aside as erroneous, over-
reaching, arbitrary and capricious.  We went into the hearing believing that the Board would be 
fair and unprejudiced in its rulings…despite all of its objections…and in light of its finding of facts 
which we believed to be exculpatory; only to hear the misguided application of other facts not in 
evidence to irrelevant and inapplicable statutes to justify the end result. 

Should you have any additional questions or concerns related to our requests or should you 
require any additional documentation, please do not hesitate to contact us and we will do our best 
to help facilitate your investigation and review of this matter.  We sincerely thank you for your 
time and look forward to your decision in the near future.      

 

Respectfully submitted this 22nd day of February, 2019. 

By: 

 

____________________________________________  
Tracy L. Singh, Esq. 
Law Offices of Tracy L. Singh, LLC 
Counsel for Respondent, Kipper Horton 
8635 West Sahara Ave., #437 
Las Vegas, NV  89117 
Office:  (702) 444-5520 
Fax:  (702) 444-5521 
Tracy@TracySingh.com 
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