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MEMORANDUM 

TO: Jon Pennell, DVM, Chairperson 
State Board of Health 

FROM: Lisa Sherych, Secretary 
State Board of Health 

RE: Case #701, Mr. Steven Miller:  Request for a Variance to NAC 444.790(1), 
“Lot Size”.        

 ----- 
NAC 444.790(1) states:  “A minimum area of 1 acre (43,560 square feet), including public streets and 
alleys or other public rights-of-way, lands or any portion thereof abutting on, running through or within 
a building site, is required for the installation of an individual sewage disposal system on a lot served 
by a well.” 

STAFF REVIEW 
A variance request was received by the Division of Public & Behavioral Health (DPBH) on April 25, 
2019 from Mr. Steven Miller, who is requesting to build a new home to be served by a well and septic 
system on his property.  The lot in question is currently undeveloped, with a total area of 0.72 acres. 
NAC 444.790(1) requires a minimum of 1 acre for a septic system on a lot served by a domestic well. 

Mr. Miller’s property is located at 1951 Comstock, Topaz Lake, NV.  Topaz Lake is a rural community 
located in Douglas County.  All other lots within the immediate area are served by private wells and 
individual sewage disposal systems.  This subdivision of Douglas County does not have a community 
sewer system. Based on well log records available from the Nevada Division Water Resources (DWR) 
depth to groundwater in the area varies and is as shallow as 10 ft to 40 feet from the surface. 

Mr. Miller is requesting to deed-restrict construction on two additional lots located 5 blocks uphill from 
the subject parcel to count towards the 1 acre lot requirement and install a Nitrigen removal waste water 
treatment unit and maintain  a service agreement for the life of the system. These parcels, Douglas 
County APN 1022-29-411-004 and 1022-29-411-007, are .27 and .187 acres, respectively. This would 
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bring the total area owned by Mr. Miller in the subdivision to 1.177 acres. These parcels are not 
contiguous with the subject parcel and therefore cannot be added to the total acres near the lakefront. 
 
The Environmental Health Section of the Nevada Division of Public & Behavioral Health (DPBH-EHS) 
first learned of the circumstances of this property when Division of Water Resources (DWR) referred 
the property owner to DPBH-EHS. Over the last several years, DWR has included review of the lot size 
per NAC 444 when receiving notices of intent to drill a domestic well. Property owners filing to install, 
repair, or replace a domestic well on a parcel of less than 1 acre are referred to DPBH-EHS. DWR has 
not approved contruction of a well on such lots without approval from DPBH-EHS or the Board of 
Health, as appropriate. 
 
During review of Mr. Miller’s circumstances, DPBH-EHS staff learned of a variance approved for a 
neighboring parcel (Neddenriep, #207, 1997) with similar circimstances. The findings of that variance 
were specific to the applicant and the Board’s decision do not appear to extend to other properties. 
Further discussion with Douglas County officials and thorough review of the Douglas County Assessor’s 
records showed that since 1997, both DPBH-EHS and Douglas County officials have approved 
construction on undersized lots in the Topaz Lake subdivision provided other lots (adjancent to the 
construction location or otherwise) have been deed restricted to provide a total land area of 1 acre. 
These approvals appear to have been without an application for a variance made to this Board. This 
practice has led to locally high concentrations of septic systems in parts of the subdivision. 
 
DPBH-EHS staff used data provided by Douglas County and the Division of Water Resources to 
calculate that there are currently 0.31 septic systems per acre in the 370.21 acres surrounding the 
subject property.  Staff considered typical protocol and drew a circular area with a radius of 0.5 miles 
(total area: 0.79 mi2, or 505.6 acres) around the referenced property. As this circle extended over the 
lake, mapping software was used to measure and subtract the lake area from the total area. This left 
370.21 acres of land area with 115 single-family and commercial properties served by septic systems.  
DPBH staff have taken a conservative approach by using 1 septic system per acre, due to the fact that 
lots in the area are served by private wells.  The calculated density of septic systems for the area (0.31) 
is still well below the conservative requirement of 1 septic system per acre. 
 
Due to the history of allowing construction on undersized lots, Environmental Health Staff also 
considered the immediate area around the subject parcel by area in blocks 810 and 811 of the 
subdivision. These blocks contain 14 septic systems in the approximately 12 acres immediately around 
the subject parcel at the lakefront. This corresponds to a localized septic density of 1.16 systems per 
acre, and exceeds the conservative requirements of 1 system per acre. 
 
Staff engineers at the Nevada Division of Environmental Protection, Bureau of Water Pollution Control 
expressed concerns about the density of septic systems along the lakefront. Per BWPC staff, the 
average nitrate level of standard septic tank effluent is 40-50 mg/L. A well-functioning and maintained 
nitrogen removal system can reduce the effluent level to 20 mg/L; however, the cutoff for drinking water 
per the Safe Drinking Water Act is 10 mg/L of nitrate. Any installation of a septic system could increase 
nitrate loading of the groundwater supplying domestic wells in the area. Elevated nitrate levels in 
drinking water are an early indicator of fecal contamination and high levels can cause 
methemoglobinemia in infants (blue baby syndrome). 
 
INTENT OF THE REGULATION 
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NAC 444.790(1) states, “A minimum area of 1 acre (43,560 square feet), including public streets and 
alleys or other public rights-of-way, lands or any portion thereof abutting on, running through or within 
a building site, is required for the installation of an individual sewage disposal system on a lot served 
by a well.”  The regulation requires the minimum space of 1 contiguous acre to ensure that the density 
of these systems in a given area will not affect the public health. 
 
DEGREE OF RISK TO PUBLIC HEALTH 
There is risk to public welfare should groundwater in the area become contaminated by localized high 
septic densities. However, the installation and continued maintenance of a well-functioning nitrogen 
removal system would produce half of the nitrates of a standard system and would slow degradation of 
the water quality in and around this parcel compared to a standard system. 
 
EXCEPTIONAL AND UNDUE HARDSHIP 
Mr. Miller states that strict application of the regulation noted in this memorandum would render his 
property unusable as a residential property.  Denial of the variance application would require Mr. Miller 
to abandon the property. 
 
PUBLIC COMMENT RECEIVED 
Notice of the hearing is scheduled to be published in The Record Courier on or before May 23, 2019. 
DPBH solicited comment from the Douglas County Building Department and the Nevada Division of 
Environmental Protection. Douglas County recommended approval of the system based on prior 
precedence. NDEP staff recommended considering long-term enforcement of the deed restrictions and 
advised against the variance request in the case of a high local septic density. No public comments 
have been received to date. 
 
STAFF RECOMMENDATION 
DPBH staff recommend the State Board of Health approve Case #701, Mr. Steven Miller’s request for 
a variance to NAC 444.790(1), with the following conditions: 
 

1. That a nitrogen removal system be installed and adequately maintained for as long as 1951 
Comstock is occupied. 

2. That all required setbacks be maintained. 
3. That parcels 1022-29-411-004 and 1022-29-411-007 be deed-restricted to prevent construction 

of a dwelling or septic system for as long as 1951 Comstock is occupied. 
 
The variance would no longer be required should a Public Water System be constructed or expanded 
to serve the Topaz Subdivision. 
 
PRESENTER 
Lindsey Doolittle, Public Health Rating & Survey Officer, Environmental Health 
 
Encl.: Map with area calculations 
 Well Logs (4) 
 NDEP statement regarding nitrogen levels of effluent 
 Douglas County Building Department support for approval 

 















NEVADA STATE BOARD OF HEALTH 

DIVISION OF PUBLIC AND BEHAVIORAL HEAL TH 
4150 Technology Way, Suite 300 

CARSON CITY, NV 89706 

APPLICATION FOR VARIANCE 

Date of initial operation (if existing): 

ATTENTION: Please read this section closely. Your request for variance will be examined against 
these criteria: 

Any person who, because of unique circumstances, is unduly burdened by a regulation of the State Board of 
Health and thereby suffers a hardship and the abridgement of a substantial property right may apply for a 
variance from a regulation. (NAC 439.200(1)) 

1. The State Board of Health will grant a variance from a regulation only if it finds from the evidence
presented at the hearing that:

(a) There are circumstances or conditions which:
(1) Are unique to the applicant;
(2) Do not generally affect other persons subject to the regulation;
(3) Make compliance with the regulation unduly burdensome; and
( 4) Cause a hardship to and abridge a substantial property right of the applicant; and

(b) Granting the variance:
( 1) Is necessary to render substantial justice to the applicant and enable him to preserve and

enjoy his property; and
(2) Will not be detrimental or pose a danger to public health and safety.

2. Whenever an applicant for a variance alleges that he suffers or will suffer economic hardship by
complying with the regulation, he must submit evidence demonstrating the costs of his compliance with
the regulation. The Board will consider the evidence and determine whether those costs are unreasonable.
(NAC 439.240)

Therefore, it is important for your variance request (o be as complete as possible. It is your 
responsibility to attach documentation supportive of your variance request. 

Statement of degree of risk of 
health 

Updated May 2018 

AT Tik$ ,-·, {vlt L .(:'eel-71\.t'2f' LS 

8..<=i>t1 L AS ·-, h,1:::. {?r:riz_ TG:Sl f)ASStb _ 

2 



NEV ADA STATE BOARD OF HEALTH 

DIVISION OF PUBLIC AND BEHAVIORAL HEAL TH 
4150 Technology Way, Suite 300 

CARSON CITY, NV 89706 

APPLICATION FOR VARIANCE 

Please state in detail the circumstances or conditions which demonstrate that: 

1. An exceptional and undue hardship results from a strict application of the Regulation:



NEVADASTATEBOARDOFHEALTH 

DNISION OF PUBLIC AND BERA VIORAL HEAL TH 
4150 Technology Way, Suite 300 

CARSON CITY, NV 89706 

APPLICATION FOR VARIANCE 

l-e, SS 3. Plat map showing locations of all pertinent items and appurtenances 

4. Well log (if applicable) L( 5="S 

AJ{A- 5. Applicable lab reports 

6. Applicable engineering or construction/remodeling information 4 5s. 

Y6_S 7. Other items (see following pages) 

This application must be accompanied by evidence demonstrating the costs of your compliance with 

regulations or specific statutory standards. Your request will be placed on the Board of Health agenda 40 days 

or more after receipt in this office if accompanied by the required fee (NAC 439.210). The application and 
supporting documentation will form the basis for the Health Division staff report and recommendation to the 

Board. Failure to respond to the above statements may cause the Board to deny consideration of the application 
at the requested Board meeting. 

Please schedule this hearing as: 

The next regularly scheduled Board of Health meeting, regardless of location. 

□ The next scheduled meeting in Carson City.

□ The next scheduled meeting in Las Vegas.

Signature: \

Printed Name: 8-k::Ut 

Title: C..) W ."-J ER 

Date: 4 ·-J-5 - \ Cc'. 

Updated May 2018 4 
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757 Linda Dr., Apt. B 
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SPACE ABOVE THIS LINE FOR RECORDER'S USE 

GRANT, BARGAIN, SALE DEED WITH RESTRICTIONS 

THIS INDENTURE WITNESS ETH: On this 5 day of .¼f"' \?'j t-, 2019, STEVEN M. MILLER and ELAINE C. 
MILLER, husband and wife as joint tenants with right of survivorship, do hereby Grant, Bargain, Sell and Convey 
to STEVEN M. MILLER and ELAINE C. MILLER, husband and wife as joint tenants with right of survivorship, 
and to the heirs and assigns of such Grantee forever, his interest in all that real property situated in the County of 
Douglas, State of Nevada, bounded and described as follows: 

See Exhibit "A" attached hereto and made a part hereof for the legal description of the two (2) lots 
subject to the restriction below. 

Restriction 
The above two (2) described lots can only be sold together as one ( l) lot for purposes of installation of a residential 
individual sewage disposal system and building permit. Ifa sanitary sewer system is installed to service these two 
lots, this deed restriction will no longer be valid. 

Subject to Restrictions, Conditions, Covenants, Rights, Rights of Way, and Easements now of record, if any. 
TOGETHER with all and singular the tenements, hereditaments and appurtenances now of record, if any. 

IN WITNESS WHEREOF, the said first party has signed and sealed these presents the day and year first above
written. 

E03 



STATE OF NEVADA ) 
) ss.

COUNTY OF DOUGLAS ) 

, 2019, by Steven M. Miller and This instrument was acknowledged before me on the ___'.'.:)_ day of  



EXHIBIT "A" 

All that certain real property situate in the County of Douglas, State of Nevada, 
described as follows: 

Parcel 1: 

Parcel A: 

Lot 85 of TOPAZ SUBDIVISION, as the same appears upon a Plat of said subdivision, 
duly filed in the office of the County Recorder of Douglas County, State ofNevada on 

- August 10, 1954, as Document No. 9774. 

Parcel B: 

Together with that portion of Kit Carson A venue described in Abandonment of Public 
Right of Way #2018.051 recorded in the office of the Douglas County Recorder, State of 
Nevada, on March 22, 2018 as Document No. 2018-911912 and further described as 
follows: 

A parcel ofland within the Southwest 1/4 ofthe Southeast 1/4 of Section 29, Township 
10 North, Range 22 East, M.D.B.&M., Douglas County, Nevada and more particularly 
described as follows: 

Commencing at the South 1 /4 corner of said Section 29; thence No1th 23 °57'56" East a 
distance of 1,424.70 feet to the TRUE POINT OF BEGINNING, said. point being the 
intersection of the North right-of-way line of Kit Carson Avenue and the extension of the 
Easterly right-of-way line of Comstock Drive; thence South 89°41 '05" East a distance of 
209.78 feet; thence South 17°42'00" West a distance of 62.87 feet to a 3/8" rebar 
marking the Northeast property corner of Lot 85; thence North 89 41 '05" West a 
distance of209.78 feet to a 5/8" rebar with cap stamped PLS 3090 

°

marking the 
Northwest property corner of Lot 85; thence North 17
feet to the TRUE POINT OF BEGINNING. 

°42'02" East a distance of 62.87 

NOTE: The above metes and bounds description appeared previously in that certain 
Abandonment of Public Right of Way recorded in the office of the County Recorder of 
Douglas County, Nevada on March 22, 2018, as Document No. 2018-911912 of Official 
Records. 

Parcel 2: 

Lot 23, as shown on the Amended Map of TOPAZ LODGE SUBDIVISION, FIRST 
AND SECOND SECTIONS, filed in the office of the County Recorder of Douglas 
County, State of Nevada, on September 16, 1958, in Book 3 of Maps, Page 3, as File No. 
13594. 

Assessor's Parcel Numbers: 
1022-29-810-018 & 1022-29-411-007 















Calculating Size of System 

NOTE: The system is sized based on tank size, perc rate and effective depth. 

Number of Bedrooms Minimum Liquid Capacity of Tank {in gallons) 
3 or less 1,000 
4 1,200 

5 or6 1,500 
More than 6 150 gallons for each additional bedroom must be added to 

1,500 gallons. 
Percolation Rate Design Application Rate (gallon/square foot} 

0-10 1.6 
11-15 1.3 
16-20 1.1 
21-25 1.0 

"26=30 o.-g

31-40 o.a

41-50 0.7 
51-60 0 .6 
Example of how to size your system 
Step 1 - Choose tank size based on number of bedrooms. 
Step 2 - Use the slower percolation rate to determine gallon/square foot design 
application rate. 
Step 3 - The absorption area is calculated by dividing the capacity of the septic tank by 
the design application rate as follows: 

4 bedroom house= 1,200 gallon tank 
Pere rate of 23 minutes = 1 

1,200 by +1 = 1 , 200 square feet
Step 4- Multiply the effective sidewall by 2, maximum depth is 4', 4 x 2 = 8. 
Step 5 - Determine the required length by dividing the required absorption area by the 
effective sidewall as follows: 

1,200 square feet+ 8 (depth of trench multiplied by 2) = 150 lineal feet. 
Step 6 - Maximum length of leach line is 110 feet. A minimum of two trenches, 75 feet 
long with 4 feet of aggregate beneath the distribution lines, is acceptable. 
o•••a•••••••••••••••••••••a■a•••a•Ka■■aaa•waaaa■aaaa■••n••••••aa••uaaa■1 

Enter your calculation below: 

3 Tank Size I ()DO Pere Rate '22. S r),,f,ll) /i LICJ-1Number of Bedrooms 

Tank Size /()CO + Design Application Rate / ,D = ta.oo.50,q;

Sidewall depth X 2 = ,e Number & Length of lines '2@ <o-Z ,5 Fr; EA,
{7tZdy00J.;.,_L - Z LL UE? 

z q.-; WI Dt::..

__ 

Or Number of Infiltrators used   N/A

P:\Building\Forms\Applications\SEPTIC\Septic Information.doc (6/06) 

4 Ff; OE£[? 

65 
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KAREN ELLISON, RECORDER 

_____________________ ._ _____ , __________ _ 

SPACE ABOVE THIS LINE FOR RECORDER'S USE 

. GRANT, BARGAIN, SALE DEED WITH RESTRICTIONS 

THIS INDENTURE WITNESSETH: On this-5_ day of ,t,,fY:.lt-,2019, STEVEN M. MILLER and ELAINE C. 
MILLER, husband and wife as joint tenants with right of survivorship, do hereby Grant, Bargain, Sell and Convey 
to STEVEN M. MILLER and ELAINE C. MILLER, husband and wife as joint tenants with right of survivorship, 
and to the heirs and assigns of such Grantee forever, his interest in all that real property situated in the County of 
Douglas, State of Nevada, bounded and described as follows: 

See Exhibit "A" attached hereto and made a part he1·eof for the legal dcscl'iption of the two (2) lots 
subject to the restriction below. 

Restriction 
The above two (2) described lots can only be sold together as one (I) lot for purposes of installation of a residential 
individual sewage'disposal system and building permit. !fa sanitary sewer system is installed to service these two 
lots, this deed restriction will no longer be valid. 

Subject to Restrictions, Conditions, Covenants, Rights, Rights of Way, and Easements now of record, if any. 
TOGETHER with all and singular the tenements, hereditaments and appurtenances now of record, if any. 

IN WITNESS WHEREOF, the said first party has signed and sealed these presents the day and year first above 
written. 

DPSH Administrator 
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EXHIBIT "A" 

All that certain real property situate in the County of Douglas, State of Nevada, 
described as follows: 

Parcel I: 

Parcel A:

Lot 85 of TOPAZ SUBDIVISION, as the same appears upon a Plat of said subdivision, 
duly filed in the office of the County Recorder of Douglas County, State of Nevada on 

- August I 0, 1954, as Document No. 9774.

Parcel B:

Together with that p01tion of Kit Carson Avenue described in Abandonment of Public
Right of Way #2018.051 recorded in the office of the Douglas County Recorder, State of
Nevada, on March 22, 2018 as Document No. 2018-911912 and further described as
follows:

A parcel ofland within the Southwest 1/4 ofthe Southeast 1/4 of Section 29, Township
10 North, Range 22 East, M.D.B.&M., Douglas County, Nevada and more particularly
described as follows:

Commencing at the South l /4 corner of said Section 29; thence North 23°57'56" East a
distance of 1,424.70 feet to the TRUE POINT OF BEGINNING, said. point being the
intersection of the No 1th right-of-way line of Kit Carson A venue and the extension of the
Easterly right-of-way line of Comstock Drive; thence South 89°41 '05" East a distance of
209.78 feet; thence South 17°42'00" West a distance of62.87 feet to a 3/8" rebar
marking the Northeast property corner of Lot 85; thence North 89°4 I '05" West a
distance of209.78 feet to a 5/8" rebar with cap stamped PLS 3090 marking the
Northwest property corner of Lot 85; thence North 17°42'02" East a distance of 62.87
feet to the TRUE POINT OF BEGINNING.

NOTE: The above metes and bounds description appeared previously in that certain
Abandonment of Public Right of Way recorded in the office of the County Recorder of
Douglas County, Nevada on March 22,2018, as Document No.2018-911912 of Official
Records.

Parcel 2:

Lot 23, as shown on the Amended Map ofTOPAZ LODGE SUBDIVISION, FIRST
AND SECOND SECTIONS, tiled in the office of the County Recorder of Douglas
County, State of Nevada, on September 16, 1958, in Book 3 of Maps, Page 3, as File No.
13594.

Assessor's Parcel Numbers:
1022-29-810-018 & I 022-29-41 I -007

RE©EHWED 
APR 2 5 2019 

DPBH J\dministr ator 







NOTICE OF PUBLIC HEARING 

STEVE MILLER IS REQUESTING A VARIANCE, #701, FROM THE NEVADA STATE BOARD OF 

HEALTH REGULATIONS. 

NOTICE IS HEREBY GIVEN that Steve Miller has requested a variance from Nevada 

Administrative Code (NAC) 444.790(1). A public hearing will be conducted on June 7, 2019 at 

9:00 am, by the Nevada State Board of Health to consider this request as follows: 

Division of Public and Behavioral Health 

4150 Technology Way, Suite 303 

Carson City, NV 89706 

Grant Sawyer Building 

Room 5100 

555 E. Washington Ave. 

Las Vegas, NV 89101 

NAC 444.790(1) states: 

1. A minimum area of 1 acre (43,560 square feet), including public streets and alleys or other

public rights-of-way, lands or any portion thereof abutting on, running through or within a 

building site, is required for the installation of an individual sewage disposal system on a lot 

served by a well. 

Persons wishing to comment upon the proposed variance may appear at the scheduled public 

hearing or may submit written testimony at least five days before the scheduled hearing to: 

Secretary, State Board of Health 

Division of Public and Behavioral Health 

4150 Technology Way, Suite 300 

Carson City, NV 89706 

Anyone wishing to testify for more than five minutes on the proposed variance must petition 

the Board of Health at the above address. Petitions shall contain the following: 1) a concise 

statement of the subject(s) on which the petitioner will present testimony; 2) the estimated 

time for the petitioner's presentation. 

This notice has also been posted at the following locations: 

DIVISION OF PUBLIC AND BEHAVIORAL HEALTH, 4150 TECHNOLOGYWAY, CARSON CITY, NV 

DIVISION OF PUBLIC AND BEHAVIORAL HEALTH WEBSITE: http://dpbh.nv.gov 
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